STATE OF NORTH CAROLINA

COUNTY OF WAKE

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 008528

WORKPLACE BENEFITS, LLC and 
DENISE LENGYEL,

Plaintiffs, 

v. 

LIFECARE, INC.,

Defendant.





ORDER GRANTING MOTION TO REMAND

	This matter is before the Court on Plaintiffs’ Motion to Remand this case to the Wake County Superior Court.  For the reasons set for below, the motion is GRANTED.
	The standard for determining the mandatory jurisdiction of the Court is found in section 7A-45.4 of the North Carolina General Statutes. Chief Justice Lake’s 2001 memorandum still provides useful guidance for requests for assignment to the Business Court under Rule 2.1 of the North Carolina General Rules of Practice for the Superior and District Courts.  These assignments are made in the discretion of the Chief Justice.    Defendant relies upon the provisions of the statute governing unfair competition as its basis for removal.  The statute allows cases to be designated mandatory complex business case when an action “involves a material issue related to: . . . (4) State trademark or unfair competition law, except claims based solely on unfair competition under G.S. 75-1.1.  N.C. Gen. Stat. § 7A-45.4 (2007) (emphasis added).
	Defendant urges the Court to find that the gravamen of the case is unfair competition.  (Def.’s Opp’n 1.)  However, the Complaint contains no allegation of unfair competition.  Each of the four causes of action requires a construction of Plaintiffs’ employment contract.  Specifically, Plaintiffs seek a declaratory judgment as to the scope and enforceability of a “Confidentiality” covenant in Ms. Lengyel’s contracts with Defendant and assert a breach of contract claim based upon a breach of covenant of good faith and fair dealing alleged to be a part of that contract.  Those are contract claims.  Both the Plaintiff employee and employer assert tortious interference with the contract between them based upon Defendant’s reminder to them of Lengyel’s contractual obligations to maintain the confidentiality of specific information.  Defendant has not filed suit against Plaintiffs and has not filed an answer or counterclaim.  The only pleading to which the Court may look is the Complaint.  The Complaint requires a determination as to what is and what is not confidential information as defined in the covenant.  
	Defendant characterizes the tortious interference and breach of contract claims in the Complaint as assertions of the improper use of the Confidentiality Agreements to restrict Plaintiffs’ competitive activities.  (Def.’s Opp’n 4.)  Those assertions, it says, are claims of unfair competition that fall within the Court’s mandatory jurisdiction.  (Def.’s Opp’n 4.)
	The Court must be guided by the pleadings before it.  Plaintiffs have not asserted an unfair competition claim.  Nor will every suit based upon a breach of a restrictive covenant or breach of a Confidentiality Agreement give rise to a mandatory business case based upon “unfair competition.”  In order to raise a material issue of unfair competition, some additional factors must be alleged.  For example, allegations of the theft of trade secrets which provide a competitive advantage to one party could give rise to a mandatory case.  See e.g., Analog Devices v. Michalski, 157 N.C. App. 462, 579 S.E.2d 449 (2003). Parties should note the requirement for specific allegations of trade secret violations imposed by the decision in this case.  See Analog Devices, Inc., 157 N.C. App. at 468, 579 S.E.2d at 453.  Also, actions designed to unfairly damage another’s business would give rise to an unfair competition claim.  See, e.g., Sunbelt Rentals, Inc. v. Head & Engquist Equip., LLC, 174 N.C. App. 49, 620 S.E.2d 222 (2005).
	At this stage of the pleadings, no additional factors sufficient to raise a material issue involving unfair competition have been alleged.  Plaintiffs’ only allegations are that they received a letter which indicated Defendant would assert its legal rights if its contractual rights were violated.  Tortious interference with contract based upon that simple act can be dealt with on a motion to dismiss.  Defining “confidential information” will require application of Connecticut law and is a contract issue.
	The Court hereby GRANTS Plaintiffs’ motion to remand.
	IT IS SO ORDERED this the 14th day of July, 2008.

/s/	Ben F. Tennille		
The Honorable Ben F. Tennille
Chief Special Superior Court Judge
     for Complex Business Cases


